
 

 

 

 

 
October 12, 2017     Certified Mail – Return Receipt Requested 
File No. 3958 
 
Clerk of the Board 
U. S. Environmental Protection Agency 
Environmental Appeals Board 
1200 Pennsylvania Avenue, N.W. 
(Mail Code 1103M) 
Washington, D.C. 20460-0001 
 

Re: Appeal of NPDES Permit 
 Barnhardt Manufacturing Company 
 247 Main Road, Colrain, Massachusetts 01340 
 NPDES Permit No. MA0003697 
 

To Whom It May Concern: 

 

Omni Environmental Group (OEG) has prepared this cover letter and attached document on behalf 

of Mr. Lewis Barnhardt, Barnhardt Manufacturing Company, 247 Main Road, Colrain, 

Massachusetts (BMC) to provide for a formal appeal of the National Pollution Discharge 

Elimination System (NPDES) Permit No. MA0003697 issued to BMC, 247 Main Road, Colrain, 

Massachusetts.  The subject NPDES Permit was signed by the United States Environmental 

Protection Agency (USEPA) and the Massachusetts Department of Environmental Protection 

(MassDEP) Wetlands and Wastewater Programs and dated September 19, 2017. This appeal letter 

been provided to USEPA and MassDEP in hard copy format prior to the 30-day filing deadline set 

forth under the Permit and pursuant to 40 C.F.R. 124.19(3). 

 

Should you have any questions or if you would like to discuss this submittal, please do not hesitate 

to contact the undersigned at (978) 256-6766. 

  

Sincerely, 

 

Omni Environmental Group    

Gregory R. Morand 
Gregory R. Morand, LSP      

Principal      

 

6 Lancaster County Road • Harvard, MA 01451 •  
Telephone: (978) 256-6766 • www.OmniEG.com 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 





           

BEFORE THE ENVIRONMENTAL APPEALS BOARD 
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 
 
 
 

______________________________ 
) 

In re:      ) 
) 

Barnhardt Manufacturing Co.  ) 
247 Main Road, Colrain, MA  ) 
Permit No.: MA00003697   ) 
______________________________) 
 
 
 

APPEAL FOR REVIEW 
 

Comes now the Barnhardt Manufacturing Company and Appeals the Environmental Appeals 
Board to review the United States Environmental Protection Agency’s issuance of an NPDES 

Permit for the Barnhardt Manufacturing Company Facility in Colrain, Massachusetts. 
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1.0  INTRODUCTION 
 
Pursuant to 40 C.F.R. §124.19(a), Barnhardt Manufacturing Company (Permittee or BMC) 
Appeals for review certain conditions of NPDES Permit No. MA00003697 (Permit), which was 
issued to BMC on September 19, 2017, by the United States Environmental Protection Agency 
(USEPA).  
 
Omni Environmental Group, LLC (OEG) prepared this NPDES Appeal for the owner and 
operator of the Site Facility, BMC and for submittal to the Environmental Appeals Board (EAB). 
Mr. Lewis Barnhardt is the president of BMC and approved the preparation and submittal of this 
document to the USEPA and the Massachusetts Department of Environmental Protection 
(MassDEP) Division of Wetlands and Waterways. 
 
Permittee contends that certain conditions under the Permit require an exercise of discretion and 
important policy considerations that the EAB and USEPA should, in its discretion, review.  
 
2.0  THRESHOLD PROCEDURAL REQUIREMENTS 
 
Permittee satisfies the threshold requirements for filing an Appeal for review under 40 CFR, Part 
124, to wit: 
 

 Permittee has standing to Appeal for review of the Permit decision because it participated 
in the public comment period on the Permit. See 40 C.F.R. §124.19(a). Copies of the 
Permittee’s comments are included in Attachment 1 to this Appeal. 

 The issues raised by Permittee in its Appeal were raised during the public comment 
period and therefore were preserved for review. 

 
In accordance with 40 CFR Part 124.19(d)(1)(iv), the Permittee provides a statement of 
compliance with the word limitation set forth under 40 CFR Part 124.19(d)(3) for this Appeal of 
the Permit. 
 
3.0  FACTUAL AND STATUTORY BACKGROUND 
 
The BMC Facility is located at 247 Main Road in Colrain, Massachusetts (Facility) and is a raw 
cotton bleachery utilizing hydrogen peroxide for the cleaning and bleaching of cotton fiber.  The 
on-Site wastewater treatment plant manages the wastewater associated with its manufacturing 
operations, and further manages the sanitary wastes from greater than 20 homes in the immediate 
vicinity of the Facility.  The subject receiving water is the North River and the Deerfield River 
Watershed. 
 
On February 15, 2017, BMC received the USEPA issued a draft NPDES Permit for public 
comment, which would replace the Permittee’s 2010 NPDES Permit. BMC submitted comments 
on the draft Permit, which are included as Attachment 1 in this Appeal. Following the public  
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comment period, the USEPA issued a Final NPDES Permit to BMC, dated September 19, 2017, 
which is the subject of this Appeal for Review and is included as Attachment 2 in this Appeal. 
 
In the Permittee’s final NPDES Permit approved and issued by the USEPA, a discharge 
limitation of 22 micrograms per liter (µg/L) was set for total copper (average monthly and daily 
maximum), collected once per month as a composite sample.  Total copper footnote 9 indicates 
that, “there will be a monitor only requirement for the period starting on the effective date of this 
Permit and ending three (3) years after the effective date”.  The Permit further states, “After this 
three (3) year period, the permittee shall comply with the monthly average and daily maximum 
total copper limits of 22 µg/L…”. 
 
Before the USEPA issued the Permit, BMC submitted comment on total copper under the draft 
Permit as Comment No. 3 from the March 15, 2017 letter provided during the public comment 
period of the draft Permit (Attachment 1).   
 
In the Permittee’s final NPDES Permit approved and issued by the USEPA, no specific total 
nitrogen (TN) limit was provided.  The special condition regarding “Treatment Plant 
Optimization for Nitrogen” states that “The permittee shall implement the recommended 
operational changes to maintain the existing mass discharge loading of TN, which will be 
measured as an annual average.”  However, the Permit does not state a compliance date for 
implementation of the operational changes or recognize that physical changes to the Facility may 
be required.  Furthermore, a compliance schedule for implementation of changes required to 
conform with the annual average nitrogen load of 67.3 lbs/day was not provided for under the 
Permit.   
 
Before the USEPA issued the Permit, BMC submitted comment on TN requirements under the 
draft Permit as Comment No. 6 from the March 15, 2017 letter provided during the public 
comment period of the draft Permit (Attachment 1).   
 
4.0  ISSUE PRESENTED FOR APPEAL 
 
Under the Permit, Total Copper contains a discharge limitation of 22 µg/L (average monthly and 
daily maximum), collected once per month as a composite sample.  Total Copper footnote 9 
indicates that, “there will be a monitor only requirement for the period starting on the effective 
date of this Permit and ending three (3) years after the effective date”.  The Permit further states, 
“After this three (3) year period, the permittee shall comply with the monthly average and daily 
maximum total copper limits of 22 µg/L…”. 
 
Under the Permit, no specific TN is provided.  The special condition regarding “Treatment Plant 
Optimization for Nitrogen” states that “The permittee shall implement the recommended 
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operational changes to maintain the existing mass discharge loading of TN, which will be 
measured as an annual average.”  The Permit does not state a compliance date for 
implementation of the operational changes or recognize that physical changes to the facility may 
be required.  Furthermore, a compliance schedule for implementation of changes required to 
conform with the annual average nitrogen load of 67.3 lbs/day was not provided.   
 
5.0  ARGUMENT 
 
BMC respectfully appeals the above total copper requirements under the Permit based upon 40 
CFR 124.19(4)(b), and further cites Comment No. 3 from the March 15, 2017 letter provided 
during the public comment period of the draft Permit.  USEPA recognized BMC’s intention to 
pursue a Site-specific limit for copper and provided for the requested three (3) year compliance 
period under the Permit.  As stated above, footnote 9 of the Permit requires the permittee to 
comply with the monthly average and daily maximum total copper limits of 22 µg/L.  Based on 
footnote 9, it is not clear to BMC how the total copper limit may be changed to allow 
modification based on Site-specific study and additional information that may justify a higher 
limit, without reopening the Permit. 
 
Copper toxicity is known vary markedly due to various physicochemical characteristics of the 
exposure water, including: temperature, dissolved organic compounds, suspended particles, pH, 
and various inorganic cations and anions, including those composing hardness and alkalinity, 
ultimately determining copper bioavailability. Substantial scientific evidence1 and published 
guidance2 demonstrates that copper toxicity is affected by exposure conditions, much of which is 
likely attributed to effects of ligands and cations on copper bioavailability.  
  
Following the three (3) year compliance period, BMC requests the opportunity to the use a BLM 
translator, water effect ratio (WER), or other Site-specific analysis, in accordance with USEPA 
guidance2 and potentially other scientifically valid assessment methodologies1 to consider 
adjustment to the 22 µg/L limit for total copper under the Permit.  Furthermore, BMC requests 
that the total copper limit under the Permit be revised from 22 µg/L to “monitor and report” until 
such time that additional studies can be completed that reflect Site-specific conditions.  
 
Alternatively, consistent with the USEPA NPDES Permit Writer’s Manual, BMC would accept a 
re-opener clause under the Permit to allow for Permit re-opening following the three (3) year 
study period to set a total copper limit when the Site-specific data have been collected, submitted 
and reviewed. 
 
BMC respectfully appeals the above TN requirements under the Permit based upon 40 CFR 
124.19(4)(b), and further cites Comment No. 6 from the March 15, 2017 letter provided during 
the public comment period of the draft Permit.   BMC anticipates that the optimization study for 
treatment plant TN removal may, in addition to “operational changes,” recommend physical 
changes to the BMC facility that will require additional time and effort to integrate and 
implement.  Until such time that both operational and physical changes can be completed, BMC 
cannot assure compliance with the annual average TN load goal of 67.3 lbs/day.  
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Unofficial communications held separately with MassDEP and USEPA seem to support BMCs 
interpretation that existing mass discharge loading of TN is not an enforceable discharge limit for 
this Permit cycle.  As part of this appeal, BMC requests clarification that maintenance of the 
existing TN mass discharge loading is not an enforceable discharge limit under the Permit. 
 
6.0  CONCLUSIONS 
 
The Permittee requests: 
 

1. The EAB consider the Permittee’s request be revised from 22 µg/L to “monitor and 
report” until such time that additional studies can be completed that reflect Site-specific 
conditions, in accordance with the information presented herein and with 40 CFR 
124.19(4)(b); 
 

2. The EAB consider the Permittee’s request for an adjustment to the total copper discharge 
limitation following the Site-specific study, in accordance with the information presented 
herein and with 40 CFR 124.19(4)(b); 

 
2.b. In lieu of the above, the EAB to allow for a re-opener clause under the 
Permit, to set a total copper limit when the Site-specific data have been collected, 
submitted and reviewed; and 
 

3. The EAB and/or USEPA to clarify that maintenance of the existing TN mass discharge 
loading is not an enforceable discharge limit under the Permit. 

 

 

 

 

 

 

 



 

 
 

ATTACHMENT 1 
March 15, 2017 DRAFT PERMIT COMMENT LETTER 

  



 

 

 

 

 
March 15, 2017 
File No. 3958 
 
George Papadopoulos 
U. S. Environmental Protection Agency 
Five Post Office Square  
Suite 100 (OEP 06-1) 
Boston, Massachusetts 02109-3912 
 

Re: Comments on Draft NPDES Permit 
 Barnhardt Manufacturing Company 
 247 Main Road, Colrain, Massachusetts 01340 
 NPDES Permit No. MA0003697 
 

Dear Mr. Papadopoulos: 

 

Omni Environmental Group (OEG) has prepared this letter providing comments on behalf of 

Barnhardt Manufacturing Company, 247 Main Road, Colrain, Massachusetts (BMC) on the draft 

National Pollution Discharge Elimination System (NPDES) permit No. MA0003697 issued to 

Barnhardt Manufacturing Company, 247 Main Road, Colrain, Massachusetts on February 15, 2017. 

This draft permit was prepared by the United States Environmental Protection Agency (USEPA) in 

conjunction with the Massachusetts Department of Environmental Protection (MassDEP). 

 

These comments have been provided to USEPA via electronic communication and in hard copy 

format prior to the March 18, 2017 deadline set forth under the draft permit. 

 

BACKGROUND 

The Barnhardt Manufacturing facility is located at 247 Main Road in Colrain, Massachusetts 

(the facility) and is a raw cotton bleachery utilizing hydrogen peroxide for the cleaning and 

bleaching of cotton fiber.  The on-Site wastewater treatment plant manages the waste water 

associated with its manufacturing operations, and further manages the sanitary wastes from greater 

than 20 homes in the immediate vicinity of the manufacturing facility.  The subject receiving water 

is the North River and the Deerfield River Watershed. 

 

 

6 Lancaster County Road • Harvard, MA 01451 •  
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COMMENTS ON THE DRAFT NPDES PERMIT MA0003697 

 

1. Under Part I A. Effluent Limitations and Monitoring Requirements of the draft permit, the 

limit for pH is listed as 6.5 to 9.0 standard units (SU) and is consistent with historical 

requirements and facility performance. However, footnote 6 of said part states the pH shall 

"not be more than 0.5 standard units outside the naturally occurring range."  

 

 It is unclear how the “naturally occurring range” is defined or to be determined 

under the draft document.  This requirement is viewed to be overly restrictive and 

burdensome to facility operations.  BMC hereby requests that pH requirement 

remain at 6.5 to 9.0 SU and that foot note 6 be removed from the finalized Permit. 

 

2. Under Part I A. Effluent Limitations and Monitoring Requirements of the draft permit, the 

sulfide limit of 1.0 lbs/day (average monthly) and 2.0 lbs/day (maximum daily) is based on 

anti-backsliding requirements and is much more restrictive than the ELG limit 10.3/20.6 

lbs/day. According to the Fact Sheet, these limits were established in 1983 based on an 

effluent analysis. Historical data has reported values as high as 18 lbs/day, in violation of the 

limit.  

 

 Based on process changes that have occurred at the facility since 1984 and historical 

data cited in the draft permit Fact Sheet, BMC requests that the ELG limits for 

sulfide (10.3/20.6 lbs/day) be amended to the finalized Permit. 

 

3. Under Part I A. Effluent Limitations and Monitoring Requirements of the draft permit, a 

total copper limit of 22 ug/L is proposed. The current permit for the facility does not have a 

limit and requires monitoring and reporting. Reported values show concentrations in excess 

of the proposed limit and as high as 173 ug/L. It is recognized that copper readily forms 

complexes with organics, including naturally occurring organic compounds, which are less 

toxic than free copper and copper monohydroxide. In textile effluents, copper is typically 

complexed in dyes and finishes and demonstrates lower toxicity than would be predicted 

using the hardness-based water quality criteria equations. In addition, copper tends to adsorb 

onto solids, further reducing its toxicity.  

 

Due to the complexation and adsorption of copper, approaches have been developed to 

determine facility-specific limits for copper.  These include use of translators to convert 

total recoverable copper to soluble copper, water effect ratio studies, and the use of the 

Biotic Ligand Model (BLM). USEPA guidance documents currently recommends the use of 

the BLM for developing water quality criteria for copper. Input parameters for the BLM 

include temperature, pH, dissolved organic carbon (DOC), calcium, magnesium, sodium, 



 

March 2017  Page 3 

 

potassium, dissolved inorganic carbon (DIC), chloride and sulfate. The objective of the 

BLM is to provide a better predictor of copper concentrations in toxic forms on a site 

specific bases and to reduce the need for more costly and time consuming water effect ratio 

studies. 

 

 Historical data indicates that the BMC facility has not been able to consistently 

comply with the proposed copper limit and current recommendations provided by 

USEPA recommend the use of the BLM for development of water quality criteria for 

copper.  As such, BMC hereby requests a minimum three (3) year compliance 

schedule be established under the finalized Permit to allow for the collection of 

salient and representative data and studies (i.e. water effect ratio studies) facilitating 

the development of the BLM; to establish an appropriate copper effluent limit for the 

facility; and evaluate suitable means and methods for compliance. These include an 

evaluation of manufacturing process changes that may reduce the concentration of 

copper in the effluent as well as the design, construction and start-up of treatment 

operations at the facility, if required.  During such time, BMC requests that the 

requirements of the current Permit should remain in effect. 

 

4. Under Part I A. Effluent Limitations and Monitoring Requirements of the draft permit, the 

proposed total phosphorous limit for the months of May through October is 1.26 mg/L. 

Historical facility discharge concentrations have ranged from 0.1 to 21 mg/L and averaged 

3.1 mg/L.  

 

 Historical data indicates that the BMC facility has not been able to consistently 

comply with the proposed total phosphorus limit.  Similar to the above, BMC hereby 

requests a minimum three (3) year compliance schedule be established under the 

finalized Permit to allow for the evaluation of suitable alternatives for total 

phosphorous reduction (including how it may relate to other facility process changes 

proposed herein), and if needed, to design, construct and start-up treatment 

operations at the facility. During such time, BMC requests that the requirements of 

the current Permit should remain in effect. 

 

5. Under Part I A. Effluent Limitations and Monitoring Requirements of the draft permit, e-

coli testing is listed at a sample frequency of 1/week.  

 

 Historical facility effluent concentrations for 2016 demonstrated eight (8) or more 

successive monitoring events below current e-coli permit effluent limitations.   
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As such, BMC hereby requests a reduction in e-coli sampling frequency to 1/month 

under the finalized Permit. 

 

6. Under Part 1 B. Special Conditions Item 2 of the draft permit, an annual total nitrogen (TN) 

limit of 67.3 lbs/day is proposed. This would require an average TN concentration of 19.7 

mg/L at an average flow of 0.41 MGD. Data were presented in the draft permit fact sheet 

showing that the average TN concentration between March 2011 and March 2016 was 19.7 

mg/1.  

 

Furthermore, the Fact Sheet of the draft permit requires that a study be performed to 

optimize removal of nitrogen and that the results be presented within one (1) year. It also 

requires that recommended changes resulting from the study be implemented to maintain 

compliance with the 67.3 lbs/day annual limit. 

 

 While the fact sheet indicates TN average between March 2011 and March 2016 was 

19.7 mg/1, BMC notes that the average TN concentrations for the facility in 2015 

and 2016 were 25.4 and 22.3 mg/L, respectively. Thus, depending of flows, the most 

recent facility performance data indicates that the facility may not be in compliance 

with the proposed annual limit. It is further noted that the 2015 TN average 

(~86lbs/day) would have exceeded the proposed limit.   

 

Similar to the above, BMC hereby requests a minimum three (3) year compliance 

schedule be established under the finalized Permit to allow for the evaluation of 

suitable alternatives for nitrogen reduction (including how it may relate to other 

facility process changes proposed herein), implementation of suitable measures and 

demonstration of compliance. During such time, BMC requests that the requirements 

of the current Permit should remain in effect.  

 

7. Under Part I A. Effluent Limitations and Monitoring Requirements of the draft permit, a 

more stringent chronic toxicity (C-NOEC) limit of greater than or equal to (>/=) 7.2% is 

proposed.  

 

 While improvements to the BMC facility have resulted in a higher level of 

compliance with toxicity standards in recent years, failures have been reported for 

acute toxicity. In addition, a recent chronic test taken in October 2016 reported a 

NOEC of 6.5%. In order to avoid future violations of the existing acute toxicity limit 

and of the proposed chronic limit under the draft permit, BMC hereby requests a 

minimum three (3) year compliance schedule be established under the finalized 

Permit to allow for the identification of toxicants, an evaluation of suitable 
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ATTACHMENT 2 
SEPTEMBER 2017 FINAL NPDES PERMIT 

 
 






























































